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the motion of the Appellant Secretary of State to vacate or stay the district court’'s TRO.

Attached to this order are the opinions of SUTTON, J., joined by Chief Circuit Judge
BOGGS and BATCHELDER, GILMAN, GIBBONS, COOK, MCKEAGUE, GRIFFIN, and
KETHLEDGE , Circuit Judges, concurring with the order; the opinion of GIBBONS, Circuit
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joined by DAUGHTREY and COLE, Circuit Judges, dissenting from the order. Not all
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SUTTON, Circuit Judge, joined by Chicf Judge BOGGS and Judges BATCHELDER,
GILMAN, GIBBQNS, COOK, McKEAGUE, GRIFFIN and KETHLEDGE\. As this case comes
(rapidly) to the court, the parties share some common ground. No one disputes that federal law, as
described in the Help America Vote Act (“HAVA”), Pub. L. No. 107-252, 116 Stat. 1666 (2002)
(codified at 42 U.S.C. § 15301 et seq.), helps Americans cast votes and helps to ensure that their
votes count in two distinct respects. In one respect, the Act mékes it easier for individuals to cast

‘ballots by establishing a vote-first-challenge-later approach to dealing with disputes about an
individual’s eligibility to vote, the most obvious feature of which is the right to cast a provisional
ballot when an election official questions an individual’s eligibility to vote. In another respect, the
Act helps to ensure that those votes count, or to put it another way the Act helps to ensure that those
votes are nét diluted by .guarding against voter fraud. The one goal complements the other:
Enabling the casting of one vote does little good if another voter fraudulently caﬁcels it out, See
Crawford v. Marion County Election Bd., _U.S. _, 128 8. Ct. 1610, 1619 (2008); Purcell v.
Gonzalez, 549 U.S. 1, 7 (2006) (per curiam); Prichard v. United States, 181 F.2d 326, 331 (6th Cir.
1950).

No one disputes. that one of the tools that HAVA creates to address fraud is found in 42
U.S.C. §15483(a)(5)(B)(i). It says:

(5) Verification of voter registration information

(B} Requirements for State offic‘iétl.s.

(i) Sharing information in databases.

The chief State election official and the official responsible for the
State motor vehicle authority of a State shall enter into an agreement
to match information in the database of the statewide voter
registration system with information in the database of the motor
vehicle authority to the extent required to enable each such official to

verify the accuracy of the information provided on applications for
voter registration.



- No one disputes that this provision places mandatory duties on the Secretary of State. Ata
minimum, it requires the Secretary of State, together with the head of Ohio’s Bureau of Motor
Vehicles (“BMV™), to agree to “match” information in BMV’s database with information in the
Statewide Voter Registration Database (“SWVRD”). No one disputes that the purpose of this
matching is “to enable [officials] to verify the accuracy of the information provided on applications
for voter registration.” Id.

And no one disputes that the Secretary of State has put together an SWVRD System Manual,
which is designed to implement these obligations. The pertinent section of that manual says the
following:

15.4. BMV Not Confirmed (this process is cwrrently turned off)

Upon receipt of a voter registration record or update, the [Secretary of State]

- SWVRD will validate certain voter information with the BMV. If the [Secretary]

and BMV validation is unable to match the voter record, it may not be confirmed.

If this occurs the [Secretary] SWVRD sends the [county boards of election] a

message stating that the record may not be “confirmed.” Voter records that are not

confirmed must have their information updated and resent to the [Secretary)

SWVRD and validation with the BMV will be reattempted.

Resp. to Emergency Mot., Bx. 1 at 35 (Ex. A. to Damschroder Aff.) (emphasis in original).
According to the Secretary of State’s | manual, that office at one point implemented
§15483(a}(5)(B)(1) in this way: first, if there was not a match between the Secretary’s and BMV’s
records, the Secretary would send the county boards of elections a message indicating that the voter’s

registration record cannot be “confirmed”; second, after that happened, the Secretary required

unconfirmed voter records to be updated and resent to the Secretary for another effort to validate



them with the BMV records. I4.; ¢f. id., Ex. 1 at 63--64 (Kindred Aff)) (explaining the Secretary’s
earlier practice of sharing mismatch data with county boardsj.

The apparent “turn[ing] off” of this voter-registration-verification process, or at least the
discovery that it had been turned off, prompted this dispute. For reasons that the record does not
reveal and at a time the record does not reveal, the Secretary of State apparently chose to deactivate
at least part of the process, if not all of the process, described in section 15.4 of her manual. In
particular, she concedes that at some point she stopped communicating with the county boards about
mismatches and stoppéd renewing validation requests with the BMV after obtaining a mismatch.
The Ohio Republican Party (“ORP”) and Larry Wolpert, a state representative, supported by
affidavits from two officials of different county boards of election, challenge the Secretary’s
interpretation of her duties under HAVA. As they see it, §15483(a)(5)(B)(i) requires the Secretary
to do what she formerly did under section 15.4 of her manual or at least requires her to share county-
by-county records of mismatches with the local boards of election, If the statute requires the
Secretary only to identify mismatches but does not require her to share this information in ;1
meaningful way with the county boards, they add, then the purpose of verifying voter records with
driver’s license records would be defeated, and one of HAVA’S tools for ferreting out voter fraud
would become an empty gesture. The Secretary respoﬁds that the county boards of election
technically still have “access™ to this information because they have access to the SWVRD, which
permits them to check each absentee voter (or aﬁy other type of voter) for mismatches. But, in
contrast to being given a list of mismatches by county or having the Secretary assist them in
addressing mismatch problems, the plaintiffs say that general access to the SWVRD system is
essentially useless—not unlike asking for a drink of water and being given access to a fire hose at

full volume—and will do nothing to address the a.nﬁ—fraud objective of this provision of HAVA.



This dispute anci several others apparently grew out of the Secretary’s August order to allow
simultaneous registration and voting for six days in Ohio in late September and earlSr October. In
resolving today’s dispute, the district court on October 10, 2008, entered a térhporary restraining
order (“TRO”) directing thg Secretary to ensure that “HAVA’s matching requirements are not
rendered meaningless” and to do so either by providing lists of mismatche_s to the county boards of
elections or by providing the county boards of election with a method to search the SWVRD so that
they “can isolate and review the mismatches and take appropriate action.” Order at 16.

A panel of this court vacated the order later that same day—October 10. Whﬂe I ten& to
agree with some aspects of the panel’s decision and sympathize with the lack of time it had to
address these issues (12 hours or so), I disagree with its key premises for vacating the district court’s
TRO.

Before addressing those issues, it is important to point out why en banc review of the panel’s
decision is appropriate in this matter. While in the normal course it often will be unwise and
inefficient to grant en banc review of decisions like tﬁs oue, this is not anormal case—as the Iﬁanel’ s
interlocutory revgrsal of the district court’s TRO itself establishes. Section 1292(a)(1) does not give
courts of appeals authority to review temporary restraining orders but only “ﬁljunctions.” 28 U.S.C.
§1292(a)(1). Wehave correctly construed that authority to extend to TROs in limited cases, namely
when a TRO effectively operates as a litigation-altering and litigation-ending injunction because it
gives the parties no “meaningful appellate options” about a significant issue of law given the
: imminence of an irreversible event—say an execution, see, e.g., Workman v. Bredesen, 486 F.3d
896, 904 (6th Cir. 2007), or as here an election. Cf. generally Carsonv. Am. Brands, Inc., 450 .S,

79, 84 (1981). The same considerations that justify the panel’s decision to review this TRO—the



impn'nence of a national election and the significance of the issues presented—provide ample
justifications for the en banc court to consider doing the same.

There are three problems with the Secretary’s request to stay the district court’s TRO. It the
first place, her interpretation of §1 5483(a)(5)(B)'(i) isnot convincing. Thekey likelihood-of-success
inquiry is this: does the provision permit the Secretary only to identify matches on the database (anﬂ
effectively keep them to herself or, as plaintiffs put it, “throw them in the trash,” Resp. to Emergency
Mot. at 12), or does it require her also to verify the registration mismatches either by doing the
verification herself or in cooperation with the county .boards of election? So far as this record is
concerned, the Secretary has given no tenable explanation why her current interpretation of the
statute, as opposed to the office’s prior implementation of the law, remotely furthers the anti-frand
objective of the law. A mismatch that she does not track down and that she does not allow the
county boards of election meaningfully to track down ig not a usable mismatch. When the Secretary
argues in her papers that she has no duty to provide the most “user-friendly” system of HAVA
compliance, Emergency Mot. at 17, that is something of a euphemism. As far as we can tell, the
problem with the current system is not that it is insufficiently user-friendly but that it is effectively
useless.

But there is another problem with the Secretary’s interpretation: It straddles the two
competing intgrpretive options presented by the provision rather than embracing one interpretation
or the other. The most ruthlessly literal interpretation of the provision is this: the law requires the
Secretary and the BMV only to enter into an agreement to match information in their databases and,
once theyhave done that, they have satisfied HAV A’s obligations—meaning that, other than the duty
to share their data with each other, they have no duty to share mismatches with anyone else, to

provide access to data showing the mismatches to anyone else or to investigate mismatches. The



other interpretation of the provision is this: in addition to creating the two databases and in addition
to identifying mismatches between them, the Secretary must “verify the accuracy of the information
provided on applications for voter registration,” 42 U.S.C. § 15483(a)(5)(B)(i), by correcting
mismatches either at the Secretary’s level or at the county board’s level in order to ensure that the
“voter registration records in the State are accurate and are updated regularly” aﬁd in order to ensure
that the State’s “system of file maintenance . .. makes a reasonable effort to remove registrants who
arc ineligible to vote,” id. § 15483(a)(4)(A). The former interpretation does not require the Secretary
to provide “aecess” to mismatch data contained in the system; only the latter interpretation does.

The Secretary picks neither option by itself. She adopts option one in the main but then
borrows from option two by conceding that she must provide “access” to the data containing
evidence of mismatches. Only then does she draw a line found nowhere in the statute—that the
county boards must be given access; they just need not be given meaningful access. Call that
interpretation what you will, but it is hardly a constructioﬁ of the law mandated by its “plain
language.” In picking option two, the district court embraced a sensible and coherent interpretation
of these provisions, one sufficiently likely to succeed that it deserves our respect.

Contrary to the dissent’s and amici’s interpretation, Washington Ass 'n of Churches v. Reed,
492F. Supp. 2d 1264 (W.D. Wash. 2006), and Florida State Conference of the NAACP v. Browning,
522 F.3d 1153 (11th Cir. 2008), offer no support for a contrary interpretation. These cases deai with
whether HAVA preémpts state laws that require successful matching before a would-be voter can
register to vote. Reed and Browning are thus two steps removed from today’s case: (1) We are not
dealing with any precbndition on voter registration, and (2) no one is arguing that a successful match
is a necessary precondition to anything. Put simply, neither case addressed, in hold;'ng or dicta, the

issuepresented here: namely, whether § 15483(a)(5)(B)(i), together with other provisions of HAVA,



require the Secretary to provide local election officials with meaningful access to mismatches
identified in the SWVRD. No decision on that issue, one way or the other, can fairly be said to
“create[] a circuit split,” Dissent at 13, for the simple reason that no other court of appeals has
addressed the issue.

Nor, it bears emphasizing, is anyone arguing that a misniatch necessarily requires that a
registered voter be removed from the rolls. At most, the identification of amismatch allows a county
board to investigate whether the mismatch has a legitimate explana'tion (say, a recent change of
address). See Ohio Rev. Code Ann. § 3509.06(D) (requiring election officials, before counting an
absentee ballot, to “verify that the absent voter’s ballot is eligible to be counted uﬁder section
3509.07 of the Revised Code™); id. § 3509.07 (providing that an absentee ballot “shall not be
accepted or counted,” if “election officials find that,” among other things, “the applicant is not a
| qualified elector in the precinct”). Nothing about this case or the relief plaintiffs seek will allow
them to prevent a single voter from casting a ballot in the November election. At most, the relief
could prompt an inquiry into the bona fides of an individual’s registration, and at most it could
require an individual to cast a provisional ballot. At that point, the validity ofthe voter’s registration
will be detenninéd and, with it, the validity of his or her vote. That is not only sensible but it is also
fair—and it also furthers both objectives of HAV A rather than just one of them.

In the second place, the risks of harm to each party and above all the risks of harm to the
public support the TRO. HAVA, all recognize, attempts to balance competing interests: enhancing
access to the ballot oﬁ th_e one hand while prese_rving the value of each vote from the diluting effects
of fraud on the other. In doing so, the Act no doubt imposes burdens on the States to further these
goais, but the policy interests and hardship concerns that HAVA puts front and center are those

affecting the rights of voters. Once we balance those interests, they point unmistakably in one



direcﬁon. The window to detect and deal with vote-diluting fraud in Ohio begins to close on-
"October 25, when the county boards of election open the first absentee-ballot envelopes. See ROA
482, 696. All this order does is ensure that the county boards may, if they wish, investigate voter-
registration discrepancies Bythat date—n part by ﬁsing the SWVRD (or information already derived
from that database) that was designed for this purpose. If that information becomes available after
October 25, when the al;sentee—ballot opening begins, the opportunity to follow up on voter-
registration mismatches will be irretrievably lost, a concern that affects all Ohio voters. Atthe same
time, nothing about Judge Smith’s order will limit a single individual’s right to vote in the normal,
process or at a minimwm through a provisional ballot.

The Secretary’ srisk-of-harm arguments focus principally on burdens that the district court’s
TRO imposes on her, not on burdens or risks that the order imposes on Ohio voters. She raises two
burdens: that it will be difficult for her office to develop a c;)mputer program to get access to this
information and that any changés to the SWVRD at this late stage in the election risk creating other
problems in the election process. But why all of this is so is never explained, much less supported
by affidavits f;om the Secretary or her office. The bureaucrat’s lament—that this will be difficult
to do—is a hard sell given that the Secretary’s office previously shared this kind of information with
the county boards. And if the question is who will have a harder time obtaining meaningful access
to the voter-registration mismatches—the Secretary or the county boards of election—it is difficult
to see how anyone can argue that the Secretary faces the harder task. So far as fhe record shows, the
only way the county boards can use the database would be to enter each name of every registered
voter in the database to determine whether there was a mismatch for that voter. By contrast, the
Secretary told the district court that she could put the program together in two to three days. See

. ROA 695, 698. As between these burdens, I am hard-pressed to understand why the Secretary’s



alleged difficulties butweigh the counties’. Indeed, it may be that a county-by-county list of
mismatchesis a public; record under Ohio’s public records laws, making the list available in a usable
format under HAVA and Obio law. See Ohio Rev. Code Ann. § 149.43; ¢f id. § 3503.13(A).

The Secretary also argues that running such a prograrh at this stage could create other
problems for the election. Here, too, her argument raises more questions than it answers because she
again never explains why this is so, much less supports her position with affidavits from someone
who would know. The past practices of the Secretary’s office—in providing this kind of information
to the county boards before—again suggest that she can mitigate these risks in the same ways she
mitigated them before. And if for some reason that is not the case, she has not explained why th¢
TRO does not require relatively modest adjustments to the program—one of which would filter the
data to identify mismatched records and one of which would capture the mismatches for each of the
88 counties in the State. As for risks to the database when it comes to other uses of the system
during the election, it is not clear why running a report or copy of the database before making these
adjustments would not éompartmentalize, and thereby eliminé.te, any risks to the SWVRD.l But if
all of these things are exceedingly difficult for the Secretary, or worse if they would create a
meaningful risk of harm to other parts of the database at this stage in the year, she needs to explain
why rather than allowing her attorneys to speculate why. The record on all of this is ear-splittingly
.silent—all the more coﬁspicuously so given that it is the key risk of harm identified on the
Secretary’s side of the case and it is the one risk that must be balanced against the risk (come
October 25) of allowing potentially fraudulent votes to be forever counted.

In the third place, the Secretary mistakenly claims that the timing exigencies created by this
case should be laid at the feetr of the plaintiffs. All of this came to a head, the complaint alleges,

when the Secretary issued her August advisory. Because state officials had spoken publicly about



trying to resolve election disputes tﬁrough alternative dispute resolution rather than the courts (still
a good idea by the way), §ve should not punish the plaintiffs for failing to run to court the day after
the issuance of the advisory. See, e.g., Mark Niquette, Lawyers Urged to Talk Out Election Scraps,
Columbus Dispatch, Aug. 16, 2008, at 2B. To this day, it remains un;:lear when the Secretary told
the public that she had changed the office’s prior policy on implementing §15483(a)(5)(B)(i), when
she told the public why she made these changes and whether she has made additional changes to the
policy since. On this record, there is no cognizable basis for punishing the plaintiffs for bringing this
challenge when they did.

As for the notion that courts should hesitate to alter election procedures on the eve of an
election, that is true—so far as it goes. When an election is “imminen[t]” and when there is
“inadequate time to resolve . . . factual disputes,” it will often be the case that courts will decline to -
grant an injunction to alter a State’s established practice. Purcell, 549 U.S. at 8 But that will not
always be the case. This generalization surely does not control many election-related
disputes—keeping polls open past their establishéd times on election day or altering the rules for
casting ballots or provisional ballots during election week—and it is unclear why it ought to control
this one. The question here is whether‘there is sufficient time to resolve these fact disput.es when
absentee-vote processing starts on October 25, and the district court determined that it will take two
to three days to get the information, not that it cannot be done. Nor, it seems clear, are the plaintiffs
challenging an established election practice of the State. The established practice in this case is the
one the State used in the last national election, not the Secretary’s innovation of it for this one.

At the panel stage, in deciding to vacate the district court’s TRO, this court did not rely on
the Secretary’s position that the plaintiffs may not vindicate these rights through a private right of

~ action under § 1983. At the en banc stage, however, the dissent has now embraced the Secretary’s



position as a ground for decision and maintains that plaintiffs have no right to bring a federal cause
of action undef this statute to enforce these provisions of HAVA. There is nothing wrong with this
Ichange of heart, particularly given how little time the panel had té) address the issue, but it should
prompt similar empathy for a district court judge forced to do the same thing: make a quick
likelihood-of-success decision about what can only be described as a deeply intricate issue.

At this st'age in the case, there are several reasons for accepting the district court’s
probability-of-success prediction on this issne. Since Maine v. Thiboutot, 448 U.S. 1 (1980), the
Supreme Court has made it clear that § 1983 empowers claimants to file lawsuits against state
officials who violate their constitutional and statutory rights because the provision covers “rights .

. . secured by the Constitution &nd laws” of the United States. 42 U.8.C. § 1983 (emphasis added).
In deciding whether a claimant may enforce a given statute through a § 1983 action, we consider
three factors: (1) Did Congress “intend[] the provision in question” to “benefit” the claimant? (2)
is the asserted right so “vague and amorphous™ as to “strain judicial competence? and (3) is the
asserte_:d right “couched in mandatory, rather than precatory, terms”™? Blessing v. Freestone,520U.8.
329, 340-41 (1997) (internal quotations marks omitted); see Gonzaga Univ. v. Doe, 536 U.S. 273, |
282-83 (2002). There is no doubt that the HAV A provisions at issue satisfy the second and third |
prongs of the test: In enacting the matching-and-verification requirements, Congress did not merely
express an aspira‘;ion that state officials would cooperate in sharing information; it mandated that
they “shall enter into an agreement to match information™ for the purpose of “enabl[ing] [the
officials] to verify the accuracy of the information provided on applications for voter registration.”
42 U.S.C. § 15483(a)(5)(B)(i} (emphasis added). The statute thus imposes bir_1ding, enforceable

duties on the Secretary that do not “strain judicial competence.”



What is difficult is the first inquiry: Did the statute intend to benefit the claimants? In one
sensé, the answer to that question seems straightforward. In Sandusky County Democratic Party v.
Blackwell, 387 F.3d 565 (6th Cir. 2004), we held that another provision of HAVA—dealing with
provisional ballots, 42 U.S.C. § 15482(a)—was intended to benefit individuals, and it would seem
strange to infer that Congress wished to pull apart the threads of HAVA by permitting individual
enforcement of some of i.ts mandatory provisions but not others. There also seems to be little doubt
that a tool designed to facilitate governmental efforts t.o identify voter ‘fraud is a tool that redounds
to the benefit of individuals. The whole point of curbing fraud is to prevent the dilution of
individuals’ votes, not to mandate anti-fraud requirements for their own stake.

What makes this question close and iaresumably what prompted the panel not to rely on this
consideration as a basis for vacating the district court’s TRO is the impact of the Supreme Court’s !
decision in Gonzaga University v. Doe, 536 U.S. 273 (2002), on this analysis. There, in discussing.
the first prong of the right-of-action test, the Court emphasized that “it is ights, not the broader or
vaguer ‘benefits’ or ‘interests,’” that may be enforced” under § 1983 and that suph rights must .be
“unambiguously conferred . . . to support a cause of action brought under § 1983.” Id. at 283.
Picking up on this language, the Secretary argﬁes that the HAVA provision at issue in Sandusky
County—[t]he individual shall be permitted to .cast ‘a provisional ballot,”- 42 US.C. §
15482(a)(2)—differs from the language at issue here. Even though the language in each case is
mandatory and even though the language in each case identifies judicially enforceable obligations,
the Secretary argues that the matching-and-verification requirements do not expressly identify any
one individual.or group of individuals as beneficiaries of the statutory obligation in the same way

as this other provision of HAVA does.



This is a fair argﬁment, one that this court will have to resolve with finality at some point.
But it is not an argument with just one plausible answer or even a clear answer. The problem with
contending that there is only one way to look at this issue is that the Secretary assumes Gonzaga
requires individual-rights-granting language even when there is no individual to whom such
language could apply. The beneficiary of every eliminated instance of voter fraud is never any one
individual because the individnal whose vote would have been diluted—the individual, if you will,
whose “right” to vote is impaired—is never known or knowable. Perhaps when a statute effectively
benefits everyone but no one in particular, a right of action still may exist, all other things being
equal; perhaps it may not. But, either way, it is hard to maintain that the dilstrict court should have
understood that Gonzaga resolved this point since it did not address, much less discuss, this issue.
Nor did Gonzaga overrule earlier holdings that generally permitted the beneficiaries of federal
statutes to enforce them through § 1983. See, e.g., Wilder v. Va. Hosp. Ass’n, 496 U.S. 498, 510
(1990).

Thereis one more oddity with accepting the Secretary’s position. The right-of-action inquiry
requires a court to ascertain what Congress meant in imposing certain mandatory duties on
States—to “determine whether Congress intended to create a federal right.” 536 U.S. at 283. To
accept the Secretary’s position in this case, however, we would have to infer that Congress meant
to make both halves of HAV A mandatory—the ease of voting and casting provisional ballots on the
one hand and the anti-fraud provisions on the other—yet wished to allow citizens to enforce just one
half of those policies. There is no indication in the statute, or for that matter in the legislative
history, that this is what Congress meant, and the fact that all of HAVA’s relevant provisions may
be enforced by the United States Attorney General or through administrative processes at the state

level, 42 U.S.C. §§ 15511-12, suggests that all mandates should be privately enforceable or none



should be. In the final analysis, the most that can be said about the Secretary’s argument—which
in its two pages of argument on this point before the district court dealt with none of these
considerations—is that it raises a difficult issﬁe. The “close” answer to this question, together with
the reality that all of the other risks of error support the plaintiffs, weigh in favor of denying the
Secretary’s motion to stay the TRO. See Ashcroft v. ACLU, 542 U.S. 656, 664-65 (2004); Hawaii
Housing Authority v. Midkiff, 463 U.S. 1323, 1326-27 (1983) (Rehnquist, J., in chambers); Roth v.
Bank of Commonwealth, 583 F.2d 527, 537 (6th Cir. 1978) (quoting Hamilton Watch Co. v. Benrus
Watch Co., 206 F.2d 738, 740 (2d Cir. 1953) (“To justify a temporary injunction it is not necessary
that the plaintiff’s right to a final decision, after a trial, be absolﬁtely certain, wholly without doubt;
ifthe other elements are present (i.e., the balance of hardships tips decidedly toward plaintiff), it will
ordinarily be enough that the plaintiff has raised questions going to the merits so serious, substantial,
difficult and doubtful, as to make them a fair ground for litigation and thus for more deliberate
investigation.”)).

That brings us to one final point. As the panel pointed out in vacating the district court’s
| TRO, the record in this case is far from ample. That is true, but it will almost always be true in the
context of a TRO, the nature of which réquires rapid decisionmaking. That is what makes the
standard of review—abuse of discretion—so relevant to the disposition of this emergency appeal.
See Ne. Ohio Coal. for the Homeless v. Blackwell, 467 F.3d 999, 1009 (6th Cir. 2006). The point
is not just that we give substantial discretion to the district court’s ring-side view of the case in
reviewing an order already issued; it is that we entrust the district court to deal fairly with future
implementation issues implicated by that order. When it comes to applying abuse-of-discretion
review here, one of the key obstacles to the Secretary’s request for relief is the lack of any affidavit

or other factual support for her arguments that altering the relevant computer programs will be



difficult or will create material risks to other aspects of the election process. Inupholding the district
court’s October 10 order and its October 17 deadline, it is appropriate to assume what we should
always assume in denying interim relief—that the district court will respond fairly to requests to
adjust the TRO if the Secretary offers reasonable bases for doing so. With that assurhption in mind
and with the view that this court should now allow the district court to do its job in handling this

difficult case, we deny the Secretary’s motion to stay the district court’s October 10th TRO.



JULIA SMITH GIBBONS, Circuit Judge, concurring. I concur in Judge Sutton’s
opinioﬁand offer these additional comments as well.

Before us is the initial issue of whether to grant en banc review 6f the Secretary of State’s
motion to vacate or stay the district court’s temporary restraining order directing the Secretary of
State (1) to comply with the Help America Vote Act (HAVA), 42 U.S.C. § 15301 ef seq., by
perfomﬁng the required verification of a new registrant’s identity, (2) establish a process by which
| county boards of election can access the information genefated from the checks, (3) provide county
boards of election access to the information entered into the Statewide Voter Registratic;n Database
no later than October 17, 2008, and (4) provide the boards of election an effective way to acceés and
review mismatches between voter registration information and information in the Ohio Bureau of
Motor Vehicles and Social Security Administration databases. A panel of this court granted the
motion, so not granting en banc review would have the effect of leaving the stay of the TRO in place.:

The question before us is one of exceptional importance, involving the interpretation and
application of statutory provisions designed to combat voting fraud and the dilution of validly cast
votes in the context of an election for President of the United States. Although the importance of
the issue is clear, the parties suggest that we also appropriately consider the role of the courts in
intervening in election matters when an election is fast approaching. Plaintiffs argue that this
concern favors en banc consideration, while the Secretary argues that it does not. From my
perspective, this concern is better addressed in connection with the merits of the motion to vacate

rather than in determining whether to grant en banc review. After all, the issue does not become less
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important because the election is a short time away. I therefore favor granting en banc review of the
Secretary’s motion to vacate.

Turning to the merits of the motion, we review the entry of the temporary restraining order
for abuse of discretion. vIn rﬂy view, the Secretary has failed to show an abuse of discretion by the
district court.

The Secretary’s argument includes severai legal issues. The panel adequately and correctly
dealt with the jurisdictional issue. The private right of action issue is a difficult one and, while
Sandusky County Democratic Party v. Blackwell, 387 F.3d 565 (6th Cir. 2004) may well point
toward its availability, it seems that the panel was wise to avoid it. Iam inclined to disagree with
the Secretary’s position about the requirements of the statute for the reasons stated in Judge Sutton’s
opinion. In any event, I cannot say that the district court committed a legal error that would
constitute an abuse of discretion.

T'urning to a balancing of the harms and the public interest, this is the point on which I
disagree most strongly with the Secretary’s positién and the panel’s granting of the stay. The public
interest lies in two areas: carrying out the statutory goals of combating voter fraud and vote dilution
and preventing disruption of elections. The harm to the plaintiffs is evident from the nature of the
claim they assert; they can hardly be required to show actual vote fraud to establish irreparable harm
when the county election boards lack the means to detect any fraud that may exist. And from the
evidence presented to the district court and the arguments made there by counsel for the Secretary,

disruption of the electoral process and interference with the Secretary in carrying out her election



Ohio Republican Party v. Brunner, 08-4322

~ responsibilities as a résult of the district court’s order are purely speculative. Thus, any harm to the
‘public interest in avoiding election disruption is speculative as well.

As the Secretary notes, she requested an evidentiary hearing before the district court, which
the court denied. This is a typical ruling in situations involving the issuance of a temporary
restraining order; permitting an evidentiary hearing would be atypical. The parties did, however,
have the opportunity to submit affidavits and make arguments to the districig court. As farasIcan
tell, the Secretary submitted no affidavits r_elatihg to harm to her in carrying out her duties or the
public interest.! And her counsel’s oral arguments to the district court did not emphasize the harm
point to any great degree. When questioned about how long compliance with plaintiffs’ requested
relief would take, counsel said vaguely that it could take several days or “may take longer.”” He
noted no p.roblems with carrying out the election otherwise as a result of reprogramming to provide
the relief sought. The district court’s reading of the situation was that the parties might well be able
to agree to a consent decree. Although that did not occur, obviously, the Secretary’s position in the
district court gave no hint that ordering the requested repro gramrniné would impede the electoral
process.

Before this court, however, the Secretary blasts the district court’s action, saying it acted

“recklessly” and that its “cavalier attempt to micromanage Ohio officials’ administration of this

'The Secretary’s memorandum filed in the district court addresses harm from any order
requiring boards of election to note mismatches on poll books and imposing new duties on poll
workers. Memorandum in Opposition of Jennifer Brunner 20-21. The district court did not order
either of these remedies.

2Apparently, counsel also represented to the district court, perhaps in off-the-record
conferences about a possible consent decree, that the reprogramming might take two or three days.

3
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clection is breathtaking.” She complains strenuously about creation of disorder and offeré
speculation about “hidden dangers” of reprogramming, without any evidence or even proffer of what
the dangers might be from anyone who knows anything about the database. And she raises the point,
not discusséd at argument in the district court, that it is simply too late for court intervention.

The panel majority, while professing disapproval of the district court’s failure to engage in
fact finding, adopts the Secretary’s assertions in her brief on appeal without scrutiny, thus by
indirection accepting them as facts. This adoption directly leads to a conclusion that the district
court abused its discretion in the balancing of harms, a conclusion that is unsupported by anything
that transpired in the district court.

Tﬁe district court was faced with a situation in which the harms to plaintiffs seemed great,
and the harms to the Secretary amounted to some pfo gramming of uncertain magnitude. Based on
the Secretary’s representations in the district court, the only public harm at issue was that asserted
by the plaintiffs. There was no suggestion and certainly no evidence that granting the plaintiffs’
request might disrupt the electoral process or harm the public in any way.

Abuse of discretion is a deferential standard, and its application here is not only the correct
legal standard-it makes good practical sense. See Purcell v. Gonzales, 127 S. Ct. 5, 7 (2006) (per
curiam) (concluding that the main error of the appeals court was its failure to acéord proper
deference to the findings of the district court). If we leave the district court order untouched, the
Secretary is free to t'ake back to the district court any problems she may encounter in carrying out
its order. She may also explore with the district court any difficulties that carrying out the order

poses for the electoral process generally. She can raise with the district court issues about whether
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compliance with the order provides plaintiffs vﬁth any information they can actually use for any
purpose at this point. In short, a district court is the proper forum for raising belated concerns about
compliance, not this court.

Returning to the question of en bane review, considered in light of the above analysis, one
could argue that my focus on the balancing of the harm; undercuts thg reasons for granting en banc |
review. In other words, the argument would be that the case ceases to be one of exceptional
importancé if its resolution depends largely on a garden-variety balancing of the harms. In this
context, I disagree. -‘The exceptional importance of this case lies as much in the public interest

' concerns and party concerns about the integrity of the electoral process as it does in whether we
resolve with finality the existence of a private right of action or the Secretary’s precise duties under
HAVA.

Involving the en banc court in the stay of a temporary restraining order is rarely a good use
of ourresources and rarely presents an issue of exceptional importance, given the procedural posture.
This is one of the rare situations, however, where, given the panel’s opinion, our en banc
intervention is required to protect important statutory and public values. Purceil, 127 8. Ct. at 7 (“A
state indisputably has a compelling interest in preserving the integrity of its election pro;:ess.”
(quoting Eu v. S. F. County Democratic Cent. Comm., 489 U.S. 214, 231 (1989))).

In my view, the court has correctly denied the motion to vacate.























































































